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Abstract

In recent years, Egyptian President Hosni Mubarak and his ruling National Democratic Party (NDP) have endured increasing do-
mestic and international criticism for failing to achieve political liberalization. In tesponse, the Egyptian Government has recently
enacted a number of political reforms ostensibly geared toward democratizing its political system. Although Egypt’s feigned efforts at
political reform have won ovation from close allies, such as the Bush administration, democracy in Egypt remains a distant illusion.
This is largely because of the structure of Egypt’s Constitution, which heavily consolidates power in the hands of the executive. The
executive’s constitutional powers are so encompassing that it retains exclusive control over nearly all facets of civic life. Through
these legal powers, Egypt’s Government has successfully quashed any organized challenge to its hegemonic control. Even though
Egypt has modestly amended its election laws and Constitution for the stated purpose of relieving participatory constraints in Egyp-
tian politics, these superficial reforms fail to address the fundamental shortcomings inherent in the Egyptian political system. As a
result, political opposition subsists in a weakened condition, incapable of wrestling power from the ruling party.

Constitutional Analysis
Rights Articulated

At first glance, the Egyptian Consti-
tution appears to be a progressive
document which ensures a rule of law
and protects a wide range of liberties
indispensable to political opposition.
Among these delineated rights are the
freedom of speech; freedom of opin-
ion; freedom of assembly; freedom of
movement; freedom from detention;
and the right to a fair trial. However,
most of these assurances are vaguely-
worded and accompanied by repressive
language which enables the executive to
trample these constitutional rights.! As
a result, the liberal rights and guaran-
tees enshrined in the Egyptian Consti-
tution are constantly challenged, if not
undermined, by the executive branch.?
This paper will assess in detail the legal
framework that authorizes the execu-
tive branch to abrogate constitutional
rights.

Role of Sharia Law

Like many Muslim nations, Egypt
has chosen to constitutionalize Sharia
law. In 1980, Article 2 of the Egyptian
Constitution was amended to designate
Islamic law as “the principle source of
Egyptian legislation.” Egypt’s highest
constitutional court, the Supreme Con-
stitutional Court (SCC), has devised a
jurisprudential doctrine to interpret
Article 2 which essentially permits
judges to determine the validity of laws
based on their own subjective interpre-
tations of Shatia law. The SSC’s defini-

tion of Sharia law is “so broad and vague
that judges can plausibly declare almost any
law to be in conformity with the sharia or in
violation of the sharia.”® Because of the
relatively liberal ideology of its justices,
Egypt’s Supreme Constitutional Court has
generally interpreted this provision in a pro-
gressive manner. The Court has also
avoided relying on Article 2 as the sole basis
for overturning laws on judicial review.
However, nothing in the current jurispru-
dence of Article 2 ensures its continued
progressive interpretation.* Recent judicial
activism in the field of apostasy highlights
the potential for the judiciary to interpret
Article 2 in a regressive manner. In the
absence of statutory law, Egypt’s three
highest courts, the Court of Cassation, the
SCC, and the Supreme Administrative Court
have invoked Article 2 to create a legal defi-
nition for apostasy. Although limited pri-
marily to personal status law, charges of
apostasy have been successfully prosecuted
against individuals through a judicially cre-
ated process known as Aisha. Initially third
parties, primarily Egypt’s powerful religious
institutions, initiated these court proceed-
ings against individuals accused of making
blasphemous statements or writings. How-
ever, Law 3 of 1996, which codified the
procedure of hbisha, transferred the power to
initiate apostasy proceedings from third
parties to the prosecutor’s office.> The judi-
cial creation of apostasy proceedings in the
realm of personal status law demonstrates
the breadth of this constitutional provision.
It also highlights how the Court’s current
subjective jurisprudence could be expanded
and used for oppressive purposes.
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As Islamic activists increasingly infiltrate
the judiciary and tilt the SCC in a more
conservative direction, Article 2 poses a
substantial threat to Egypt’s secular political
opposition. If this trend persists and
Islamists achieve a dominant presence in
the judiciary, nothing prevents courts from
strictly construing Article 2 to strike down
progressive legislation or to stigmatize,
punish, and silence political dissidents who
criticize religious institutions and govern-
mental policies.® Islamists could also po-
tentially interpret Article 2 to exclude non-
Muslims, namely Egypt’s Coptic Christians,
from serving in public office on the
grounds that Sharia law prohibits Muslims
from subordinating themselves to Chris-
tians.” Article 2 has yet to reach this ex-
treme, but it poses a latent threat to the
vitality of Egypt’s secular political opposi-
tion.

Even though the inherent ambiguity of
Article 2 potentially empowers Islamists to
persecute secular political activists, it also
can be viewed as emboldening Egypt’s
Islamist political opposition forces. Litiga-
tion over Article 2 has provided embattled
religious activists, such as the Muslim
Brotherhood, with a prominent stage from
which to express their political views, mobi-
lize their political activities and criticize the
Government. Islamists have aggressively
confronted the ruling party and promoted
their conservative religious agenda by filing
law suits alleging that various laws and
regulations violate Sharia law. Additionally,
Islamists have used Article 2 to mobilize
support by publicly attacking secular values
through lawsuits against prominent secular
figures whom they accuse of insulting Islam
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through their writings, expressions and
behavior. 8 Even though Article 2 un-
doubtedly strengthens Egypt’s political
opposition in the short-term, the
Islamists’ campaign method of exploit-
ing religion to intimidate and attack
opponents is an unhealthy form of
political activism which threatens the
openness of future political discourse
and long-term political liberalization in
Egypt. The Islamist political move-
ment may threaten Egypt’s future po-
litical development because it appears
more committed to accumulating
power, discrediting opponents, and
promoting religious fundamentalism
than to expanding the political sphere
in which all opposition forces operate.

International Law

Egypt ratified the 1966 International
Covenant on Civil and Political Rights

(ICCPR) in 1982. This treaty binds
Egypt to a comprehensive human
rights framework, which includes pro-
tections of individual freedoms and
liberties necessary to sustain a genuine
political opposition. Article 151 of the
Egyptian Constitution gives the provi-
sions of the ICCPR, and other interna-
tional treaties, the force of domestic
law after the agreement is signed by the
President of the Republic, ratified by
Parliament, and published in the official
law gazette.” Although the Constitu-
tion guarantees that international trea-
ties will have the force of law, the lan-
guage of the provision fails to articulate
where FEgypt’s international treaties
exist within Egypt’s domestic legal hi-
erarchy. This presents the possibility
that subsequent legislation could over-
ride the provisions of the ICCPR and
other international agreements. To
prevent this scenario, Egypt’s Supreme
Constitutional Court (SSC) has granted
human rights treaties, such as the
ICCPR, special constitutional status
which transcends mere statutory au-
thority. The Court accomplished this
by invoking the principles of interna-
tional legal instruments to interpret the
vague language prescribing individual
rights in  Egypt’s  Constitution.
Through this jurisprudence, the SCC
has devised a mechanism for exercising
judicial review to invalidate legislation

which fails to conform with human rights
treaties.!0

Since ratifying the ICCPR, the Govern-
ment of Egypt has repeatedly professed its
commitment to enforcing its provisions. In
its periodic report to the UN on its en-
forcement of legal rights articulated in the
ICCPR, the Egyptian Government stated
that Article 151 of the Constitution binds
Egypt to enforce the provisions of the
ICCPR:

“...given the direct bearing which they
have on the principles laid down in the
Constitution, these instruments enjoy the
protection prescribed constitutional rules
such that they are binding on the legislative
authority. Any law enacted in contravention
of the provisions of the Constitution shall
therefore be regarded as defective and may
be declared unconstitutional by a ruling of
the Supreme Constitutional Court handed
down in accordance with the prescribed
procedure. Such ruling shall be binding on
all the authorities of the State.”1!

Despite its official declarations, Egypt has
inconsistently enforced the ICCPR and
other international legal obligations under
Article 151 of the Constitution. This is
largely because Egypt’s executive-dominated
legal system undermines the Court’s ability
to uphold the rights enumerated in these
treaties.'>  The United Nations Human
Rights Committee, in its 2002 report on
Egypt’s compliance with the provisions of
the ICCPR, documented numerous failures
of Egypt to honor the provisions of the
ICCPR. The Committee expressed concern
that Egypt’s domestic legislation, particu-
larly legislation enabling Egypt’s “semi-
permanent state of emergency,” its use of
military courts and state security courts to
try civilians, along with its control and re-
strictions on the formation of political par-
ties and non-governmental organizations,
violate various ICCPR Articles.!> Egypt’s
questionable commitment to the ICCPR has
hampered the public’s ability to mobilize
and demand a responsive and representative
government.  To understand why the
ICCPR and other constitutionally-protected
liberties are not enforced, it is necessary to
assess the institutional checks and balances
created by Egypt’s Constitution.

Separation of Powers
Executive

Although formally proclaimed to be a
patliamentary republic based on democratic
principles, Egypt’s Constitution empowers
the executive to dominate all branches of
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government with few checks to its power.
The disproportionate power allocated to
the executive is evidenced by the Constitu-
tion’s preoccupation with executive power
relative to the legislative and judiciary
branches. Out of the Constitution’s 55
Articles, 35 Articles address presidential
power, whereas only four Articles recognize
the judiciary and only 14 Articles recognize
the legislative branch.!* As head of the
executive branch, the President commands
authority over nearly all political matters,
including many legislative powers. The
President serves as the commander-in-chief
of the armed forces and the chief of police.
He also appoints the cabinet, vice-
president, prime minister, military person-
nel, ambassadors, judges and civilian em-
ployees.’>  Statutory authority has further
permitted the President to appoint gover-
nors, newspaper editors, university presi-
dents and deans, major religious officials
and public sector managers.!® Egypt’s Con-
stitution has further entrenched the power
of the executive by permitting the President
to run for an unlimited number of six-year
terms. This provision has enabled Hosni
Mubarak to occupy the position of Presi-
dent since 1981.17

The Egyptian Constitution creates a uni-
tary state that authorizes the executive to
control local government. Without consti-
tutional status, Egypt’s legal subdivisions,
including its governorates, districts, towns
and villages have no guaranteed residual
powers or protections against executive
encroachment.!8 As a result, the executive
has exercised dominion over local govern-
ment through political appointments. TFor
instance, the President appoints the gover-
nors of all 26 governorates and executive
councils to rule over the 4496 village mu-
nicipalities and 199 town municipalities.
Other municipal elections are held, but
these elected officials, 97 percent of whom
belong to the ruling NDP party, have sig-
nificantly less power than the executive
councils appointed by the President.! Un-
til 1994 mayoral candidates were elected,
but in an effort to maintain control over
local political activity, the executive elimi-
nated these elections in favor of mayoral
appointments.?.  Further subordinating
local political authority is executive power
to postpone scheduled elections, as it did in
November 2006,>' and the national gov-
ernment’s control over the budgets of local
governorates and municipalities.?? Execu-
tive control over local government permits
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the President to pack local government
with NDP-loyalists, while preventing
political opposition from developing at
a grass roots level. This in turn dooms
the efforts of Egypt’s political opposi-
tion to mobilize a challenge to the
Government. Without political sup-
porters in place at the local political
level, political opposition parties in
Egypt lack the machinery necessary to
sustain a nation-wide campaign and
effectively challenge the ruling party.

Undoubtedly the most potent source
of executive power is derived from the
constitutional authority to declare a
state of emergency. Even though dec-
larations of emergency law require ap-
proval by the People's Assembly, 23
once given, little stands in the way of
executive authority. Historically, the
People’s Assembly has unquestioningly
authorized the executive’s declarations
of emergency law. The emergency law
eliminates Egypt’s already weak institu-
tional checks and balances by enabling
the executive branch to trump all other
branches of government with impunity.
For example, the executive frequently
ignores court decisions prohibiting it
from arbitrarily arresting and detaining
political dissidents. Using the pretext
of the emergency law, the executive can
legally justify thwarting “the rule of law,
the coutrts, judicial review, and other
areas where it would have to subject
itself to monitoring by the two other
branches of government.”?*

The President’s overarching legal
powers enable him to regulate the de-
grees of freedom and democracy in
Egypt. Egypt has a vibrant civil society
that could potentially blossom into
strong democratic institutions, but the
President has prevented these democ-
ratic forces from taking root. Given
the structure of Egypt’s legal system,
future political liberalization in Egypt
ultimately depends upon the acquies-
cence of the executive — a prospect
unlikely to materialize given that a mo-
bilized opposition threatens the status
quo.?®

Emergency Laws

Article 148 of the Constitution em-
powers the executive to declare a state
of emergency, subject to the approval
of the People’s Assembly. The Consti-
tution does not define “emergency” or
delineate the circumstances in which it

can be declared. Instead, the Constitution
leaves the term “emergency” to be defined
“in the manner prescribed by the law” with-
out regard to other sections of the constitu-
tion. This provision essentially gives the
President and People’s Assembly free reign
to statutorily restrict the rights enshrined in
the constitution.

The executive and legislative branches
have fully exploited this constitutional loop-
hole by passing legislation which broadly
defines “emergency.” Emergency Law 162
of 1958 enables the President to declare a
state of emergency “whenever security or
public order are jeopardized” by “national
untest.”?® The broad language of the stat-
ute, along with the People’s Assembly’s
faithful renewal of the law every third year,
has enabled the executive to maintain a pet-
petual state of emergency since 1981. The
law was last renewed in April 20006, after the
President unexpectedly introduced the bill
and the People's Assembly hastily passed it
without serious debate.?”

Emergency Law 162 grants the President
exceptional powers to derogate neatly all
constitutionally protected rights. For in-
stance, Article 3 of the emergency law au-
thotizes the executive to "trestrict freedom
of assembly, movement and residence, ar-
rest and detain suspects or those dangerous
to security and public order, permit the
search of persons and places unrestricted by
the provisions of the Code of Criminal Pro-
cedures."? This Article permits the Gov-
ernment to detain any citizen suspected of
threatening “public order” for up to 30 days
without charges.?” At the end of the 30 day
petiod, and each subsequent month, the
detainee may challenge the legality of the
detention in a court proceeding. If the
judge continues to uphold the legality of the
detention, however, the detainee may be
detained indefinitely without ever being
charged or convicted of a crime.® By using
such nebulous standards to criminalize con-
duct, the language of the emergency law
gives the executive-controlled police “virtual
carte blanche to arrest and detain suspected
political activists” for extended periods’!
and prevents courts from adjudicating the
legality of the detainee’s detention.??

The police powers authorized under the
state of emergency authorize the Govern-
ment to utilize any means available, regard-
less of whether these actions violate existing
criminal laws and constitutional protec-
tions.33 For instance, the Government can
place wiretaps on phones; perform searches
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of homes and persons without warrants;
censor the media; prohibit or restrict public
meetings and demonstrations; and monitor
the activities of civic institutions.’* In addi-
tion, police have the power to circumvent
the judiciary to obtain arrest warrants from
the Ministry of Interior.3>  Finally, the
emergency law enables the Government to
try the accused in exceptional courts estab-
lished under the emergency law, the struc-
ture of which is discussed in greater detail
below.

Although Egypt’s emergency law does
not formally suspend the Constitution,” it
grants the executive such broad authority to
trample constitutional protections that the
State of Emergency essentially acts “as a
second constitution for the country.”3
This extraordinary executive power has
further eroded presidential accountability,
undermined the separation of powers and
enabled the executive to violate the consti-
tutional rights of political opponents with
impunity.*® Numerous constitutional rights
have been subjugated by the emergency
law. These include, but are not limited to,
the inviolability of the home; personal lib-
erty; freedom of opinion; freedom of ex-
pression and the press; confidentiality of
correspondence; rights of movement and
assembly; and protections against arbitrary
arrest and detention.*’

Egypt’s ongoing State of Emergency
raises significant questions about its com-
pliance with the political rights standards
embodied in the ICCPR. Although Article
4 of the ICCPR permits nations to derogate
political and human rights when “the life of
a nation” is at stake,*! Egypt has maintained
its State of Emergency in the absence of
any credible or identifiable threat to its exis-
tence. The UN Human Rights Committee,
which evaluates Egypt’s compliance with
the provisions of the ICCPR, stated it was
“disturbed” by Egypt’s “semi-permanent
state of emergency” and called for Egypt to
“consider reviewing the need to maintain
state of emergency.”*? Other observers,
such as Amnesty International, have levied
sharper criticisms, flatly accusing Egypt of
violating multiple ICCPR provisions.*?

Impact on Political Opposition

The emergency law has adversely affected
democratization in Egypt by empowering
the President to exercise dominion over
nearly all political activity. The executive
has exploited the emergency law’s vague
language about guarding “national security”
to ensure its political survival. President
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Mubarak has staved off political oppo-
nents and remained in power by using
his emergency powers to inhibit the
development of Egypt’s political parties
and deter public participation in the
political process. For instance, the
application of the emergency law has
“made it difficult if not impossible for
political parties to function and interact
outside of their own offices.”* With-
out the ability to interact freely with the
public, stage demonstrations, and mo-
bilize supporters, political parties can-
not establish broad constituencies and
continue to lose representation in the
People’s Assembly.* The Government
has used the emergency law to disrupt
legal political opposition activity, such
as patliamentary and syndicate elec-
tions. For instance, the emergency law
is often used during parliamentary elec-
tions to prevent the legal opposition
and independent candidates from stag-
ing campaign rallies.*® Prior to both
the 1995 and 2000 parliamentary elec-
tions, the executive used the emergency
law provisions to arrest scores of
prominent Muslim Brotherhood lead-
ers and prohibit them from running in
patliamentary elections. The Govern-
ment justified these arrests on the
grounds that these individuals were
“working to revive the outlawed Mus-
lim Brotherhood.”*  Although the
regime has selectively employed its
powers under the emergency law, in-
voking them most frequently against
Islamist political activists,*® this is be-
cause Islamists constitute the strongest
political opposition force in Egypt.
President Mubarak’s use of the emer-
gency law to crack down on all forms
of political opposition following the
death of President Sadat demonstrates
that the President is legally permitted to
retaliate against any political challenger
regardless of their ideology.

The executive’s unfettered power to
use the security apparatus to arrest,
detain, and monitor political activists
arbitrarily has also instilled a “culture of
alienation” and fear in the political
sphere that discourages public political
patticipation.*  The “estimated 12-
15,000 political prisoners,” many of
whom belong to peaceful Islamist
groups, who remain incarcerated attest
to the frequency with which the regime
has utilized its powers against political

opponents.®® In addition to detaining po-
litical opponents, the Government has also
“frequently placed political activists...under
surveillance, screened their correspondence
(especially international mail), searched
them and their homes, and confiscated per-
sonal property.>® This has predictably re-
duced public involvement in political affairs
and served to further weaken political parti-
es. The emergency censorship powers over
newspapers have stifled public political dis-
course and reduced the ability of political
parties to effectively operate in the political
sphere.>2  The oppressive political climate
created by the emergency law has pro-
foundly limited the ability of Egypt’s politi-
cal opposition to mount a serious challenge
to the ruling party and will continue to im-
pede political liberalization so long as it
remains in place.
Prospects of Reform

Even though Egypt’s emergency laws re-
main firmly intact, the Egyptian Govern-
ment has repeatedly promised to institute
legal reforms.  For instance, President
Mubarak has publicly pledged to eliminate
the emergency law and replace it with less
draconian anti-terror legislation.>® Although
these promises have yet to materialize, the
government’s acknowledgement of the need
to reform the emergency law marks a fun-
damental shift from the government’s two
decade-long stance justifying the imposition
of emergency law.

In addition, the People’s Assembly passed
a law in June 2003 which abolished state
security courts. These courts, frequently
criticized for their limitations on the right of
appeal and their exceptionally heavy sen-
tences, had been used to deliver swift justice
against many political opponents of the
regime, such as prominent sociologist Saad
Eddin Ibrahim. Although abolishing the
state security courts helped restore jurisdic-
tion back to regular criminal courts, it failed
to curb executive power under the emer-
gency law. Under the existing system, the
President may still prosecute political oppo-
nents in state security emergency courts and
military courts. Because these courts have
procedural flaws similar to those existing in
the former security coutrts, the elimination
of the state security courts fails to meaning-
fully advance democratic reform.>*

In 2003, Mubarak also announced the
"[a]nnulment of all military decrees ordered
by the [prime minister] under the emergency
law, unless they are necessary for maintain-
ing law and order." However, because the
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power to define “law” and “order” remains
the province of the executive, this procla-
mation has failed to limit the repressive
application of the emergency law.>®> Even
though President Mubarak and his ruling
NDP continue to promise grand reforms,
their pledges have largely rung hollow.

Parliament

Egypt’s legislative branch is a bicameral
body comprising the People’s Assembly,
which has 444 elected members and 10
appointed members, and the Shura Council.
Although the Shura Council merely main-
tains advisory power, the People’s Assem-
bly has legislative powers.>® However, the
People’s Assembly lacks the strong legisla-
tive prerogative that most democratic sys-
tems typically reserve for the legislative
branch because of the broad constitutional
powers confetred upon the executive. For
instance, the Constitution permits the
President to promulgate laws®> by issuing
dectees that have the force of law when the
People’s Assembly is not in session,>® draft
the state budget,’® and formulate the state’s
general policy. The President and Peo-
ple’s Assembly are constitutionally bound
to share legislative power, but nearly all
legislation originates from the executive
branchf! and is issued by the executive with
little, if any, parliamentary scrutiny.®? Legis-
lative initiatives proposed by the legislative
branch are seldom codified into law.%> Fur-
ther reducing the legislative power of the
People’s Assembly is the executive’s strong
budgetary power. Although most democ-
ratic systems grant the legislature power to
draft the budget and oversee governmental
expenditures, in Egypt the executive drafts
the budget and the legislature may not
amend it.¢ Constitutionally allocating sub-
stantial legislative duties to the executive
branch empowers the President to domi-
nate the legislative branch and undermines
the separation of powers.

Although Egypt’s legislative branch lacks
many traditional patliamentary powers, it
does retain some independent power to
challenge presidential authority.> For in-
stance, the People’s Assembly must ap-
prove the budget in its entirety®® and must
approve the extension of Egypt’s emer-
gency law.9” It may also remove ministers
with a vote of no confidence. However,
like most powers assigned to the legislative
branch, this power is largely nullified by the
President’s constitutional powers.®® If the



Studies in Islam & the Middle East, vol. 4, no. 1, 2007. 5

hitp:/ /majalla.org/papers

People’s Assembly attempts to assert its
authority and challenge presidential
authority, the President, through public
referendum, may circumvent the deci-
sions of the People’s Assembly or dis-
solve the People’s Assembly and call
for new elections.®” This essentially
subordinates the legislative branch as
an extension of executive power.”

Egypt’s other house, the Shura
Council, also fails to strengthen the
legislative branch. The Shura Council
is constitutionally structured to ensure
executive dominance. With one-third
of the 264 members of the Shura
Council appointed by the President
for six-year terms, the political opposi-
tion would have to win a super-
majority of the elected seats to ever
gain control from the executive. As-
suming the political opposition man-
aged to assume power, it would have
limited ability to influence public pol-
icy because the Shura Council func-
tions strictly in an advisory role in the
drafting of laws. The Government
must seek the advice of the Shura
Council prior to implementing consti-
tutional amendments and other do-
mestic and foreign policy issues, but
the Shura Council has no binding au-
thotity on the Government.”! Given
the constitutional design of the Shura
Council, the executive has predictably
dominated its membership and used
the Shura Council primarily for the
purposes of legitimizing its public
policy decisions.”

The incomplete  constitutional
checks and balances delegated to the
legislative branch effectively reduce
executive accountability’> and pro-
mote the infringement of constitu-
tionally-protected ~ political ~ rights.
Without an independent legislative
branch to challenge the actions and
policies of the executive, political
rights remain vulnerable and subject
to the whim of the executive.

Judiciary

The Egyptian Constitution aspires to
create an independent judicial system
based on Islamic, French, Dutch, and
English law.”* Egypt has a civil law
system with codes adapted primarily
from French civil law.”> The civilian
court system is comprised of civil
courts, criminal courts, administrative
courts, and a constitutional court

headed by the Supreme Constitutional
Court.”0 The Egyptian Constitution guaran-
tees the independence of the judiciary and
forbids other governmental actors from
interfering with judicial powers.”” This con-
stitutional ideal of judicial independence has
been somewhat realized through statutory
Law 35 of 1984, the Law on the Independ-
ence of the Judiciary, which establishes the
Supreme Judicial Council (§JC) to adminis-
ter judicial affairs.”® The SJC handles pro-
motions and transfers of judges to various
positions among the courts. Additionally,
the SJC controls the judicial appointment
process by selecting and forwarding judicial
nominations, which are then appointed by
the President. 7 Finally, the SJC maintains
control over disciplining judges.8

Even though the SJC has been endowed
with sufficient powers to establish a strong
independent judiciary independent, the
process by which members of the SJC are
selected undermines its ability to promote
this end. For instance, of the 15 judges and
judicial personnel selected to serve on the
SJC, eight are appointed directly by the Min-
istry of Justice and three of the remaining
seven judges are direct executive appointees
including the Prosecutor-General, Minister
of Justice, and head of the Court of Cass-
ation.8! This selection process “poses a real
threat to the independence of the judiciary”
because it enables the executive branch to
exercise significant influence over the com-
position and decisions of the SJC.82 The
SJC demonstrated its partiality to the execu-
tive when it retaliated against two high rank-
ing reform-minded judges who publicly
accused members of the SJC of facilitating
election fraud in the 2005 elections. Rather
than investigating the judges accused of
vote rigging, the SJC lifted the judicial im-
munity of the whistle-blowing judges expos-
ing them to a highly publicized disciplinary
proceeding instigated by the Ministry of
Justice. Although the SJC ultimately opted
against dismissing the judges, the SJC’s
complicity with the Ministry of Justice to
deface and intimidate these reformist judges
was patently obvious.®3 Prominent com-
mentators, such as former Vice-President of
the Court of Cassation Yehia El-Refai, have
lamented this development and derided the
SJC as being “subordinate to the will of the
executive branch.”8

In response to growing public outcry
against executive meddling in the judiciary,
the People’s Assembly amended the Law on
the Judiciary in June 2006. This law, which
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ostensibly strengthened the independence
of the judiciary, failed to address the com-
position of the SJC. Despite the Judges
Club’s repeated demands to select members
of the SJC through elections within the
judiciary, the law retained the SJC’s execu-
tive-dominated  appointment  process.®
Additionally, the legislation failed to pro-
hibit the Ministry of Justice from continu-
ing to use influence-buying tactics such as
promising judges highly-paid consulting
jobs or foreign postings in exchange for
political loyalty.8¢ Rather than addressing
the central problems undermining Egypt’s
judicial independence, the Government
addressed peripheral issues such as the judi-
ciary’s source of funding. Although the law
did manage to transfer control of the judici-
ary’s budget from the Ministry of Justice to
the SJC, without an independent SJC, this
reform does little to strengthen judicial
independence.?’

Even though the institutional foundation
of Egypt’s judiciary fails to insulate it com-
pletely from executive influence, Egypt’s
civil, ctiminal and administrative courts
have still managed to emerge as independ-
ent actors which have challenged the poli-
cies of the executive. For example, judges
in administrative courts have applied the
oppressive legislation that often binds their
decisions in the most liberal manner to
ensure the protection of political liberties.
Although the civil law system severely re-
stricts  judicial discretion, administrative
courts have used their limited autonomy to
“check state institutions.”®  Other civil
courts have also limited governmental
power by thwarting the executive’s political
ptiorities. For instance, courts have been
sympathetic to political parties which have
been denied legal status by the Govern-
ment. Court decisions have overturned the
Government’s rejections and granted the
majority of Egypt’s opposition parties their
legal status® and they have also freed politi-
cal extremists against the will of the execu-
tive.%

SCC

Established in 1979 by constitutional
amendment, the Supreme Constitutional
Court assumed exclusive jurisdiction over
questions involving the constitutionality of
laws, rules, and regulations.”! As with other
civilian courts, the President appoints the
members of the Supreme Constitutional
Court (SCC). Although the President may
directly appoint the Chief Justice, Law 48 of
1979 requires the President to appoint the



Studies in Islam & the Middle East, vol. 4, no. 1, 2007. 6

hitp:/ /majalla.org/papers

other justices on the SCC from two
candidates, one forwarded by the Gen-
eral Assembly of the SCC and one for-
warded by the Chief Justice of the SCC.
In practice both nominations have al-
ways been the same person. The
President has the power to directly
nominate whomever he wishes to fill
the Chief Justice position and for the
past two decades he has traditionally
selected the SCC’s most senior justice.
This in turn enabled the SCC to opet-
ate as a “self-contained and a self-
renewing institution.””?

However, Mubarak recently parted
with this established tradition of ratify-
ing the SCC’s self-contained appoint-
ment process when he reached outside
the judiciary to appoint Fathi Naguib, a
government loyalist and former Assis-
tant Minister of Justice who authored
numerous repressive laws, as Chief
Justice of the SCC.> This decision
“dealt a crippling blow to the SCC’s
autonomy”* and attests to the execu-
tive’s unwillingness to relinquish con-
trol over the judiciary.?> The President
has continued to thwart the SCC’s tra-
dition of self-selection, to the determi-
nant of the SCC, by appointing Mam-
douh Marei, former head of the Cairo
Court of Appeals, as the Chief Justice
of the SCC in 2003.°6 Marei’s pro-
government viewpoints were clearly
manifested by his support of executive
policies that prejudiced opposition can-
didates during the presidential and par-
liamentaty elections in 2005.°7 More
distressing is Mubarak’s recent ap-
pointment of Marei’s successor, Maher
Abdel Wahed, in July 2006. As Egypt’s
prosecutor-general, Abdel Wahed initi-
ated the controversial prosecutions of
political activists Saad Eddin Ibrahim,
former parliamentarian and presidential
runner-up Ayman Nour of the Al-
Ghad party, and prominent reformist
judges Mahmoud Mekki and Hisham
Bastawisi. ~ Wahed’s prosecution of
these outspoken government-critics
drew heavy domestic and international
criticism.”® The presence of such a
staunchly partisan government-loyalist
on the SCC poses a serious threat to
the SCC’s ability to operate independ-
ent of the executive.

Aside from the politicized appoint-
ment process of the Chief Justice, the
SCC is faitly insulated from govern-

mental influence. Law 48 of 1979 prevents
the Minister of Justice from meddling with
the affairs of the Court, including the disci-
plining of its judges.”” Unlike ordinary
Egyptian courts, the SCC maintains com-
plete budgetary and administrative control
of its operations.!”” The SCC also retains
the power to discipline its own judges,!’! a
privilege exercised by no other Egyptian
court. A prohibition on judges from accept-
ing government-funded consulting jobs also
enhances the neutrality and objectivity of
the Court.!? Neither the Constitution nor
legislation prescribes the number of judges
who sit on the Court, but Law 48 of 1979
requires a quorum of seven judges to enter
judgment.!®® Presently nine justices sit on
the bench.'* The uncertainty surrounding
the number of justices poses a threat to the
Court’s independence. The court’s vulner-
ability was demonstrated when newly ap-
pointed Chief Justice Fathi Naguib tried to
expand the number of judges who serve on
the SCC. Although his efforts were blocked
by other members of SCC, critics character-
ized the Chief Justice’s maneuver as an
overt attempt to pack the Court with judges
who would be loyal to the executive. With-
out legal mechanisms firmly in place to
safeguard the Court from future efforts to
pack the Court, the SCC remains susceptible
to executive interference.!%®

Despite its structural shortcomings, Egypt
is probably the “Arab country that has come
closest to establishing the strong and
autonomous legal institutions necessary for
the rule of law.”1% Commentators have
lauded the SCC’s “remarkable independ-
ence”'7 and its efforts to strengthen
Egypt’s democratic institutions.!®  Al-
though the exact degree to which the judici-
ary exercises institutional independence is
debatable, there is little question that the
SCC has at times marshaled its power to
protect its independence from the other
branches of governments.

Judicial Review

As the only judicial body empowered to
interpret the constitutionality of legislative
statutes, decrees, and regulations, the SCC
functions as Egypt’s highest constitutional
power.!”  Unlike Egypt’s other courts,
which are bound by rigid rules of civil law,
the SCC has the flexibility to interpret
Egypt’s vaguely-worded Constitution and
strike down legislation based on its own
interpretation.!'®  Even though the proce-
dural rules and scope governing the SCC’s
power of judicial review are legislatively
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defined, and have been threatened by pro-
posed legislation,'!! the Constitution bars
the People’s Assembly from eliminating the
SCC’s authority to exercise judicial re-
view.!"? Law 49 of 1979 states that SCC
decisions pertaining to the constitutionality
of statutes are ‘“final, unreviewable and
binding on all individuals and public au-
thorities.”'3 Thus, when the SCC strikes
down a statute for violating an Article of
the Constitution it becomes void.!!*

The SCC power of judicial review is
somewhat restricted by the current civil
procedural rules. Petitioners may not ap-
peal constitutional challenges directly to the
Court. Instead, Law 48 of 1979 grants the
SCC permission to hear cases only after a
lower court, upon the motion of the parties
or the court itself, refers the issue to the
SCC. It is solely within the discretion of
the lower court to determine if the statute
appears prima facie to violate the Constitu-
tion. Regardless of how blatant the uncon-
stitutionality of a statute may be, if the
lower court refuses to refer a constitutional
issue, it will never reach the SCC.''> The
limitations imposed on individual claimants
from filing petitions directly with the SSC
have drawn criticism from commentators
116 and potentially mitigate the power of the
SCC to enforce constitutional rights.

The strongest testament to judicial inde-
pendence in Egypt is the SCC’s liberal in-
vocation of judicial review to limit execu-
tive power.!'” Its independent power of
judicial review has made the SCC the
“boldest judicial actor in the country.”!8
Even though the executive is seldom held
accountable by the legislative branch, the
judiciary, particularly the SCC, has fre-
quently exercised its power of judicial re-
view to make politically divisive rulings
which limit executive power.!'? By progres-
sively interpreting the vague provisions of
the Egyptian Constitution to protect politi-
cal rights, human rights and civil liberties,
the SCC has blossomed into a “strong and
effective supporter of liberal legality in
Egypt.”120

The SCC power of judicial review has
enabled the Court to liberalize Egypt’s po-
litical climate.’”!  Generally speaking, the
SCC has interpreted the Constitution to
strike down legislative statutes which re-
strict civil and political rights.!?> The fre-
quency with which the SCC has exercised
its constitutional guardianship is demon-
strated by its rulings that Egyptian legisla-
tion has violated neatly 53 of the Constitu-
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tion’s 211 Articles.'?* The court’s juris-
prudence in turn has transformed some
of “the vague assurances of the 1971
constitution into concrete realties and
revers[ed] the executive domination of
the judiciary.”124

The SCC has provided “the single
most important avenue for opposition
parties, human rights groups, and po-
litical activists of every stripe to credi-
bly challenge the Egyptian regime.”?
A variety of different political actors
which comprise Egypt’s political oppo-
sition have successfully filed constitu-
tional litigation to publicly criticize the
Government and challenge govern-
mental interference with civil liberties
and the political process. For instance,
Islamists have disputed the constitu-
tionality of secular laws, leftists have
litigated against governmental privatiza-
tion, opposition parties have challenged
electoral laws, and human rights groups
have contested restrictions on their
activities.!? The SCC has responded to
politically-charged constitutional litiga-
tion by issuing a multitude of progres-
sive rulings which has prompted elec-
toral reform, bolstered freedom of
speech, and upheld political rights. The
SCC’s rulings, which has been charac-
terized as “political jurisprudence,”!?”
have limited executive and legislative
power while strengthening Egypt’s civil
society and protecting the political
sphere from which political activists
operate. With greater recourse against
governmental abuse, political activists
have more aggressively investigated and
litigated their constitutional rights in
court. This increase in constitutional
litigation has, in turn, expanded the
SCC’s political influence by affording
the SCC more opportunities to exercise
its power of judicial review over con-
troversial political disputes.!?8

The SCC has handed down a number
of landmark decisions which demon-
strate its willingness to challenge execu-
tive political policies. For instance, the
SCC has strengthened the freedom of
association by invalidating legislative
restrictions ~ imposed  on  non-
governmental organizations'?’ and pro-
fessional syndicates.!’®  Additionally,
the SCC has fundamentally broadened
the composition of Egypt’s political
opposition by reinstating banned politi-
cal parties'?! and invalidating legislation

which excluded candidates from running as
independents.!®? In two separate cases, the
SCC not only invalidated legislation that
restricted the rights of independent candi-
dates from running for office, but also dis-
solved the People’s Assembly on two occa-
sions and required new elections with re-
vised electoral rules. Although the SCC
tempered the impact of these two rulings by
honoring the laws passed by the illegitimate
People’s Assembly,'?®> these monumental
decisions marked a significant achievement
in judicial independence which served to
strengthen the rights of Egypt’s political
opposition.

One of the SSC’s strongest demonstra-
tions of judicial independence occurred in
July 2000, when it ruled that the upcoming
partliamentary elections must have complete
judiciary supervision.!¥* The Court invali-
dated Article 24 of Law 73 of 1956 which
allowed government employees to supervise
polling stations on the grounds that it vio-
lated the judiciaty’s constitutional right to
supervise elections.!3> This ruling prompted
President Mubarak to issue a dectee estab-
lishing full judiciary supervision of all future
partliamentary elections.!® This decision is
not only an example of the SCC asserting its
independence, but also demonstrates how
political opposition forces have used consti-
tutional litigation to successfully implement
political reform after failing to achieve re-
sults in the People’s Assembly.!3’

The SCC has also used its institutional
power to protect free speech. The Court
has ameliorated the silencing impact of
Egypt’s harsh slander laws by dismissing
libel suits filed by government ministers
against opposition newspapers.'3® The SCC
has also bolstered press freedoms by nar-
rowly interpreting libel law suits to limit the
Government’s ability to harass newspapers
who criticize the regime. In 1995, the SCC
ruled that the Government could prosecute
only the author of a slanderous article, not
the editor or newspaper manager. In addi-
tion to protecting press freedoms, the Court
has also struck down legislation that in-
fringes on individual political expression. In
1988, the SCC supported the freedom of
expression by striking down a law which
prohibited political groups who had criti-
cized the Camp David Treaties from obtain-
ing legal party status.!®

Although the SCC’s numerous landmark
rulings both demonstrate a significant de-
gree of institutional independence and have
altered Egypt’s legal environment in pro-
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found ways,'4" the impact of the these rul-
ings has failed to create the type of open
political environment necessary to effectu-
ate a peaceful transfer of power. This is
partly because of the plethora of regressive
legislation that remains on the books. At
last count, the Egyptian Cabinet determined
there were 53,237 laws in effect in Egypt.
Given the Court’s limited jurisdiction to
hear cases and the large number of laws in
force, the SCC is institutionally restricted
from invalidating the bulk of Egypt’s
vaguely-worded and conflicting legislation.
Hence, Egypt’s colossal statutory scheme
mitigates the SCC’s ability to uphold consti-
tutional rights and establish a decipherable
rule of law.!4!
Executive Encroachment

The civilian judiciary’s willingness to
challenge the executive and uphold consti-
tutional rights has prompted the Govern-
ment to use a variety of tactics to under-
mine the autonomy of the judiciary. One
tactic employed by the executive has been
to weaken the elements of civil society ac-
tors, such as syndicates, NGOs and human
rights organizations, which mobilize sup-
portt for judicial independence and fuel the
SCC’s power of judicial review.!*> The
executive has also undermined judicial
power by refusing to enforce or follow its
judicial rulings.'¥® Most damaging to judi-
cial independence, however, is the execu-
tive’s invocation of emergency law to create
exceptional courts which circumvent the
civilian judiciary altogether. The emergency
law undermines the separation of powers
by creating a “parallel legal system” which
maintains weak procedural safeguards for
defendants, and is under the complete do-
minion of the executive.!*  Although
Egypt’s judiciary has been “fairly independ-
ent,”' and has achieved “a deep impact
upon state policy,” the executive retains
ultimate authority through the emergency
law to hand-pick cases in which it may try
its  political opponents in executive-
controlled exceptional courts.!*¢  Without
jurisdiction over the most politically impor-
tant cases, Egypt’s judiciary has merely ac-
complished “insulated liberalism"'*7 which
has never amounted to anything “worse
than annoying to the country’s political
leadership.”!*®  This limitation on the
Court’s power of judicial review under-
mines Egypt’s constitutionally protected
rights and “further contributes in the [ex-
ecutive’s|
power.”14

consolidation of authoritarian
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Emergency Courts

Emergency Law 162 of 1958 estab-
lished Emergency State Security Courts
(Emergency Courts) which have juris-
diction over cases arising under the
emergency law. The President also has
power to transfer any criminal case to
the Emergency Courts. Unlike the
civilian judiciary, the executive main-
tains tight control over the proceedings
of the Emergency Courts and denies
the constitutional protections afforded
to defendants by civilian courts. 130
Not only does the President appoint
the judges based solely on the recom-
mendations of the Minister of Justice,
but the Court’s judgments are only
reviewable by the President.!>  This
strips the SCC of its jurisdiction regard-
less of how gross the violation of a
defendant’s constitutional rights. Ex-
cept in unique cases,'>? the Emergency
Courts have almost always complied
with executive efforts to prosecute
non-violent political opponents.!33

Military Courts

The episodic resistance of the Emer-
gency Courts to executive prerogatives
prompted the executive to create an
alternative “airtight venue in which the
regime could try its opponents.”!>* It
accomplished this end through the use
of military courts.!®>  Exploiting the
vague constitutional authority to estab-
lish military courts,' the Government
passed Law 25 of 1966. This law en-
ables the President, during states of
emergency, to refer civilian offenses in
the Penal Code to be tried in military
courts.’> Although the executive ini-
tially invoked this power to prosecute
civilian terrorists in 1992, it quickly
expanded its application to try non-
violent political opponents of the re-
gime for crimes such as belonging to
the Muslim Brotherhood!® and “un-
dermining the political order and sub-
verting the constitution.”!® Essentially
the law has granted the President “carte
blanch to detain and prosecute civilians
in military courts regardless of whether
their activity endangers fundamental
interests.”1%0  Since 1992, the regime
has used military courts to prosecute
over one thousand civilian defen-
dants.¢!

The executive’s heavy control over
Egypt’s military courts virtually guaran-
tees outcomes favorable to the Gov-

ernment. Like Emergency Court judges,
military judges are strictly appointed by the
executive. Because military judges serve
only two-year renewable terms and are se-
lected from within the military, they are far
less independent than civilian judges who
serve life terms.!2 In addition, all military
rulings, including acquittals and convictions
are subject to presidential approval. Not
only does this expose defendants to double
jeopardy, but it also prevents the civilian
judiciary from hearing the appeals of defen-
dants. In addition to preventing civilian
defendants from appealing their conviction
to civil courts, military courts have “almost
no procedural safeguards;” are “held in se-
cret;”13 grant defendants “inadequate and
delayed access to counsel;”'* and fail to
provide “due process before an independent
tribunal.”1%  The structure of the execu-
tive’s heavy-handed control over military
courts clearly prejudices political defendants
and almost guarantees their conviction or
prolonged detention.

Complicity of the Judiciary in Under-
mining Egypt’s Separation of Powers
In stark contrast to its usual practice of

protecting constitutional rights from execu-
tive prerogatives, the civilian judiciary seri-
ously undermined its own independence
and Egypt’s separation of powers by sanc-
tioning the legality of Egypt’s exceptional
courts. Despite the fact the executive-
dominated emergency and military courts
appear to violate multiple constitutional
rights and international legal rights embod-
ied in the ICCPR,1¢ the SCC has refused to
invalidate the authority of exceptional
courts. In uncharacteristic fashion, the SCC
has issued self-restricting rulings which ex-
pand executive power and weaken the insti-
tutional independence of the judiciary.!’
For instance, in 1993 when lower courts and
opponents of the regime challenged the
scope of the executive’s authority to refer
individual crimes to military courts, the SCC
broadly interpreted Law 25 of 1966 to per-
mit the executive to refer individual cases
retroactively, rather than pre-designated
classes of crimes, to military tribunals.!%8
Further contradicting its record of protect-
ing individual rights, the SCC affirmed the
constitutionality of the Emergency Courts
and their procedural rules which prevent
defendants from appealing to the judiciary.
It has also delayed issuing judgment on
cases challenging the constitutionality of the
executive’s power to transfer civilians to
military courts.!®®  Some observers have
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attributed the SCC’s deferential rulings to
motives other than legal reasoning, such as
its fear that challenging the fundamental
interests of the executive would have
prompted excessive executive retaliation
against existing judicial autonomy. Regard-
less of the Court’s rationale for its deci-
sions, these rulings limit judicial independ-
ence in Egypt!” and demonstrate how the
separation of powers inherent in Egypt’s
legal system fails to protect political activ-
ists from executive retribution.
Electoral Law

With multiple legally registered parties,
universal suffrage, and a long history of
staging elections, Egypt might appear to
have developed many of the electoral pre-
requisites necessary to sustain democratic
elections.!”’  However, Egypt’s electoral
laws are structured in a manner which re-
stricts opposition candidates’ ability to ef-
fectively campaign, undermines the fairness
and transparency of elections, and effec-
tively prevents political opposition forces
from challenging the ruling party’s author-
ity 172

Presidential Elections

Prior to 2005, the President of Egypt was
not freely elected. Instead, the NDP-
controlled People’s Assembly nominated
one presidential candidate and submitted
this choice for public approval in a national
referendum. This exclusive selection proc-
ess prevented opposition candidates from
ever reaching the ballot, let alone winning
office.'” As a result, Mubarak successfully
won office in the last four presidential ref-
erenda with over 90 percent “yes” votes.
This process endured heavy criticism,!”*
which prompted the passage of a constitu-
tional amendment revamping the presiden-
tial election process. Amended Article 76,
which was announced six months prior to
the 2005 presidential elections, called for
direct popular presidential elections. The
amendment and its enabling legislation,
Presidential Election Law 174 of 2005, cre-
ated a legal framework that “looks as
though it opens the presidential elections to
multiple candidates, [but] its actual goal and
effect thus far is to perpetuate the rule of
the NDP.”175

Although all licensed political parties
were entitled to forward one presidential
candidate to run in Egypt’s first-ever multi-
party presidential election,!’® future multi-
candidate presidential elections are far from
guaranteed because of the amendment’s
stringent candidate requirements. For in-
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stance, parties will only be able to
nominate a candidate to run for Presi-
dent if they have been licensed for five
years and hold five percent of the seats
in both the People’s Assembly and
Shura Council. Legal opposition pat-
ties have not held five percent of the
seats in the People’s Assembly since
1990. The amendment further requires
that the prospective candidate must
have occupied a leadership position in
the party’s executive committee party
for one year. This prevents popular
figures, who remain outside the exclu-
sive inner circle of political parties,
from emerging as candidates.!”” Inde-
pendent candidates and members of
illegal political organizations, such as
the Muslim Brotherhood (MB), face
even more insurmountable require-
ments to run for President.'”® Inde-
pendents who wish to run for President
must obtain endorsement from 250
elected officials, including 14 petcent of
the members of the upper and lower
houses of Parliament and 10 local
council members from at least 14 gov-
ernorates.!””  Currently NDP domi-
nates the upper house and municipal
councils with majorities in excess of 90
percent!® and 73 percent of the Peo-
ple’s Assembly.!8! With 88 seats in the
People’s Assembly, the MB controls
sufficient seats in the lower house, but
lacks the number required in the upper
house and local councils.’® The differ-
ential treatment of independent candi-
dates and legal opposition parties is
likely motivated by the executive’s at-
tempt to target Egypt’s strongest politi-
cal opposition group, the MB.!83 By
imposing these requirements, the re-
gime essentially exercises veto power
over the selection of presidential candi-
dates for future elections. Hence, the
amendment purposefully imposes in-
surmountable obstacles which prevent
competitive  opposition  candidates
from running for President.!84

The new constitutional amendment
and its enabling legislation also dictate
the manner in which presidential elec-
tions are organized. All regulations
pertaining to campaign activities, the
approval of candidates, and access to
state-tun media are regulated by a
Presidential  Election = Commission
(PEC).!8 In the 2005 presidential elec-
tion, the PEC approved ten candidates,

including leaders from the most prominent
opposition parties to run for President.!8
The MB did not field a candidate because it
is not a legal political party and no inde-
pendent candidates were able to meet the
candidacy requirements imposed by the
amendment. Even those opposition candi-
dates approved to run for President were
“strongly disadvantaged” by the short cam-
paign period allotted by the PEC.!¥7 De-
spite having only three weeks to campaign,
the presidential candidates spatked un-
precedented public debate and criticism of
the ruling party. In the end, Egypt’s first
multi-party election resulted in Mubarak
being reelected with 88.6 percent of the
vote, with the runner up, Ayman Nour, only
garnering 7 percent of the vote.!88 Al
though heralded by the Egyptian Govern-
ment as an example of Egypt’s political lib-
eralization, Constitutional Amendment 76
fails to signify any genuine commitment to
democratic reform.'®® By enabling the re-
gime to maintain complete control over the
level of political participation, the current
law severely hampers political opposition.
Parliamentary Elections

Egypt has experimented with multiparty
parliamentary elections since the late 1970’s
when political parties were legalized. These
elections quickly blossomed into hotly con-
tested battles which strengthened pluralistic
politics and opened the civic space for op-
position forces to operate. The power of
Egypt’s legal opposition parties reached its
peak in 1987 when opposition and inde-
pendent candidates gained control of nearly
30 percent of the People’s Assembly.!”® By
1995, however, widespread fraudulent elec-
tioneering and state-violence!?! reduced the
representation of Egyptian political parties
to six percent.!?

Egypt’s last two parliamentary elections in
2000 and 2005, while far from meeting in-
ternational election standards, have featured
numerous improvements which have en-
hanced their transparency and credibility.
These reforms included removing polling
stations from police stations, using semi-
transparent ballot boxes to prevent tamper-
ing, and using indelible ink to prevent repeat
voting.!??  Permitting judges inside polling
stations has also reduced many internal ir-
regularities such as ballot stuffing and
fraudulent voting. % The Government
mitigated the impact of these reforms, how-
ever, by dispatching police to obstruct vot-
ers from accessing “the polls in districts
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where  opposition  candidates ran
strongly.”1%%

The modest procedural improvements
enacted prior to the 2005 parliamentary
elections prompted a slight resurgence in
Egypt’s political opposition, but members
of the banned MB, who ran as independ-
ents rather than members of the legal op-
position parties, formed the core of the
political opposition. The paltry 11 seats
won by Egypt’s legal opposition parties
pales in comparison to the 88 seats won by
the MB. Not only did the MB win an un-
precedented number of patliamentary seats,
it won nearly 60 percent of the races in
which it competed.'” The results of the
2005 parliamentary elections attest to the
MB’s organizational capabilities and dem-
onstrate that the MB stands alone as the
only effective political opposition force in
Egypt.  Although impressive in its own
right, the MB’s election success did little to
diminish the NDP’s grip on power. With a
73 percent super-majority, the NDP retains
the power to control all legislation, consti-
tutional amendments and the parliamentary
immunity of opposition members of Pat-
liament.!”

Election Monitoring

Legislation governing the supervision of
parliamentary elections has undergone
dramatic change in recent years, reducing
manipulation and improving the fairness of
elections. In 2000 the SCC handed down a
landmark decision which honored the judi-
ciary’s long-ignored constitutional right to
supervise elections independently.  The
SCC’s ruling, which invalidated a law per-
mitting state employees to supervise elec-
tions, prompted Mubarak to issue a presi-
dential decree requiring full judicial moni-
toring of all polling stations and enabling
judges to oversee the process. 1% This de-
cree also facilitated the judges’ ability to
effectively oversee the election process by
extending the elections over three succes-
sive stages and by consolidating polling
stations. The achievements realized by this
decision, however, were ameliorated by a
2003 SCC decision, rendered soon after
current Minister of Justice Mamdouh Marei
assumed the position of Chief Justice,
which broadly interpreted the statutory
term “judicial body” to include lawyers and
other non-judges who are statutorily as-
signed the title "judge." By permitting the
People’s Assembly to legislatively designate
government lawyers as a part of the “judi-
cial body,” the Court paved the way for
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politically-appointed government law-
yers loyal to the executive to serve as
election monitors. This in turn has
eroded the judiciary’s control over elec-
tion monitoring and could potentially
compromise the fairness of future elec-
tions.!” Further limiting the judiciary’s
ability to effectively supervise elections
are the executive’s efforts to offer en-
ticing financial packages to encourage
compliance from supervising judges.??
Perhaps most detrimental to the fair-
ness of Egypt’s elections is the execu-
tive’s control over voter lists, vote
counting, and the police who lurk out-
side polling stations.?0!

The executive further weakened the
judiciary’s ability to supervise elections
through the constitutional amendment
of Article 76 and its enabling legisla-
tion. Although Law 174 created an
independent PEC, Law 173 of 2005
created a Supreme Election Commis-
sion for parliamentary elections
(SEC).2%2 These two independent elec-
toral commissions have assumed simi-
lar duties, which include the right to
oversee election balloting; regulate the
use of campaign materials; and tally
final ballot results.?®> Even though
these commissions have been touted as
enhancing  constitutionally-mandated
judicial supervision of the electoral
process, “the commissions lack the
power and independence required for
more fair and transparent elections.”?04

The most significant shortcoming of
these commissions is their lack of neu-
trality.?>  The Presidential Election
Commission is comprised of five “pub-
lic figures” and five judges, including
the SSC Chief Justice, all of whom are
government-loyalists handpicked by the
NDP-controlled People’s Assembly.?%
The composition of the SEC is subject
to even more executive influence.
Unlike the PEC, the eleven-member
SEC includes two powerful members
of the executive branch, the Minister of
Interior and the Minister of Justice.
The other nine members include three
sitting judges, three retired judges and
three other nonpartisan public figures
nominated by the People’s Assembly.?"7
The members of both commissions
have no past history of challenging the
Government and lack the political clout
needed to combat executive interfer-
ence in the process?®  The pro-

government biases of the election commis-
sions were apparent in a number of critical
decisions they made during the 2005 elec-
tions. For instance, Chairman of the PEC
and Chief Justice of the SCC, Mamdouh
Marei, implemented polices which “disquali-
fied more one thousand judges (who had
criticized past elections and pushed for judi-
cial reforms) from overseeing polling sta-
tions, and devised a patently nontransparent
vote-counting system.”?”  The PEC also
“prevented domestic election monitors
from playing any meaningful role”?!% in the
election by granting the request of non-
partisan domestic observers to monitor the
elections and balloting only a few hours
before the polls opened. The last-minute
ruling undermined the monitors’ ability to
mobilize for the election and prompted
election officials, who were unaware of the
ruling, to deny observers access to polling
stations and ballot-counting facilities.?!!

The new election monitoring law has en-
abled the Ministry of Interior to tesume a
more dominant role in the election process.
Because the commissions lack sufficient
funding and organizational support to con-
trol the entire election process, they delegate
the actual implementation of the elections
to the Ministry of Interior. The commis-
sions passively function in an advisory role
as they oversee the executive agencies which
implement the actual preparations for the
elections. This enables the Ministry of Inte-
rior’s pro-regime bureaucracy to meddle
with the election process,?'? including pre-
paring Egypt’s deeply flawed voting registra-
tion lists which contain millions of fraudu-
lent entries.?!3

The constitutionally created election
commissions have subverted the judiciary’s
control over the election process by pre-
venting the SCC from reviewing the consti-
tutionality of elections. The SCC dealt a
blow to its own independence by upholding
the constitutionality of Article 76 on the
grounds the Court’s “mandate does not
include the review of the constitutionality of
provisions of the constitution.”?'* As a
result of this ruling, the decisions of the
constitutionally-created election commis-
sions are immune from judicial review.
Hence, executive-dominated commissions,
rather than the judiciary, now serve as the
final arbiter of election disputes. By strip-
ping the judiciary of its power to invalidate
elections on constitutional grounds as it has
done in the past,?!5 and by preventing oppo-
sition parties from challenging the constitu-
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tionality of election irregularities in a neutral
court of law, the new amendment pro-
foundly undermines the legal protections
ensuring fair elections in Egypt.2!¢ Without
judicial control over the elections, no inde-
pendent legal institution exists to prevent
the executive from manipulating election
results.
Campaign Finance

Unlimited campaign spending and dispa-
rate access to public resources severely dis-
advantage the political opposition in Egypt.
Until recently, statutory law imposed no
restrictions on campaign finance. As a re-
sult NDP could raise limitless sums of
money to spend on campaigns?'”  The
NDP, with its monopoly over governmen-
tal power, has also used state resources to
aid its political machine. Although the
Government claims to have recently
banned the practice, the NDP has used
public resources, including during the 2005
presidential election, to transport state gov-
ernment employees and NDP supporters to
polling stations.?!® The NDP has also used
the state-run media to provide its candi-
dates disproportionate coverage.?!

The recent constitutional amendments
sought to impose campaign finance reform.
For instance, the presidential election Law
174 of 2005 capped spending limitations to
LE 10 million and provided LE 500,000 in
government funding to each presidential
candidate. The law also stipulates that all
candidates should receive equal radio and
television airtime.?? Law 173 of 2005 caps
spending limits, prohibits vote buying, and
criminalizes these offenses with fines and
imprisonment. However, given the execu-
tive’s discretion to prosecute these offenses,
the law is seldom enforced. As a result vote
buying, bribery, and unlimited financial
contributions pervade the Egyptian politic
scene.??!

Restrictions on Freedom of Associa-
tion

The ICCPR requires Egypt to honor the
“the right to freedom of association with
others, including the right to form and join
trade unions for the protection of his inter-
ests.”??2 According to a prominent human
rights treatise, “[r]eligious societies, political
parties, commercial undertakings and trade
unions are as protected by Art. 22 as cul-
tural or human rights organizations.”?? In
essence, the ICCPR prohibits virtually any
restriction on the form of an association.??*
Furthermore, Egypt’s Constitution grants
citizens “the right to form societies as de-
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fined by law.”??> Despite these legal
obligations, the Egyptian Government
has imposed heavy restrictions prevent-
ing its political opponents from orga-
nizing. Although Egyptians continue
to exercise their right to assembly
through their membership in NGOs,
religious organizations, syndicates, and
political parties, the law has hampered
their ability to mount an effective chal-
lenge to the ruling party.??6
Political Party Law

After over two decades of struggle,
Egypt’s multiparty arena “remains a
fragile and weak entity.” This is be-
cause of the legislative restrictions im-
posed by Political Parties Law 177 of
2005 and its predecessor, Law 40 of
1977, which control the licensing of
political parties. These laws establish a
Political Party Committee (PPC), which
is dominated by government loyalists
including the head of the Shura Coun-
cil, the Minister of Interior, and the
Minster of Patliamentary Affairs, as
well as three neutral figures and three
former judges appointed by the Presi-
dent.??’ This executive-controlled
committee has free reign to deny party
licenses to political organizations that
are based on religion or that fail to
“represent an addition to political
life.”?2® It also has the power to shut
down existing parties it deems to “es-
pouse principles diverging from the
approved platform: or that threaten the
undefined “national interest.”?? These
vague conditions enable the PPC to
deny or revoke the legal license of any
political party deemed to have a broad
constituency and popular ideology that
might enable it to compete for power.
230

The PPC’s selective approval of reli-
gious parties demonstrates how it has
used its power to retaliate against the
regime’s powerful political opponents.
For instance, the PPC approved the
Islamic Nation party (Umma), a frail
political force which blatantly promotes
an Islamist agenda, while rejecting the
powerful and organized MB numerous
times on the grounds that it was based
on religion.?’!  Furthermore, those par-
ties that do manage to obtain licensing
and gain popularity are subject to clo-
sure at any time by the PPC.2*2 The
PPC has used this power to freeze the
activities of seven of Egypt’s 17 li-

censed political parties.?®®  Although the
PPC’s power to control the licensing of
political parties is partially checked by the
aspiring party’s right to appeal the PPC’s
decisions to an administrative court, the
PPC has still managed to deny licensing to
63 political parties over the last 27 years
including Egypt’s most popular political
force, the MB.2** These legal restrictions
have drawn international criticism?* and
severely impede Egypt’s political activists
from developing legitimate political party
structures.

The heavy legal party system created by
Egypt’s political party laws has essentially
defanged Egypt’s political opposition parties
and co-opted them into the control of the
executive. The ruling party grants a limited
number of unthreatening opposition parties
legal status with the implied expectation that
the party leaders will control their party
members and minimize their opposition to
the regime. In return, the parties are
granted relative autonomy.?¢  As a result,
Egypt’s political opposition parties operate
in the political sphere and “exist on paper”
but lack the resources, political agenda, con-
stituency, or presence in society to ever
challenge the regime.?” Predictably, many
of these political parties are so powerless
they are incapable of functioning in any
oppositional capacity.?® In 2005 for in-
stance, only three legal political opposition
parties secured patliamentary representa-
tion.??? Given the important function po-
litical parties serve in a democracy, Egypt’s
oppressive political party laws impose one
of “the main impediments to democratiza-
tion in Egypt.”240

The overarching power of the PPC is not
the only obstacle preventing strong political
parties from developing in Egypt. Other
factors, such as the costly requirements im-
posed by Law 177 of 2005, which requires
1000 signatures to be obtained from ten
different governorates and be published in
two national dailies at an expense of LE
200,000, deter financially-troubled parties
from pursuing legal party status.>?! As men-
tioned above, the emergency law also sig-
nificantly inhibits the development of politi-
cal parties by restricting their efforts to mo-
bilize public support.+?

As a result of SCC decisions in 1987 and
1990, independent candidates have long
served as an alternative to Egypt's weak
political opposition parties. 2#  Although
some commentators believe the presence of
independents in Egypt’s political system has

Copyright © 2007 majalla.org; SIME ePublishing

fragmented political parties and under-
mined the solidarity of Egypt’s political
opposition,’** it has also strengthened
Egypt’s political opposition by enabling the
banned MB, Egypt’s strongest political
force, to participate in electoral politics. 243
Members of the MB, who have run as in-
dependents, have experienced resounding
electoral success and have injected a new
voice of dissent in elected bodies such as
the People’s Assembly. > For instance, the
MB claimed 88 seats in the People’s As-
sembly and won over half the seats for
which it competed in the 2005 parliamen-
tary election. Relying on its right to run
independent candidates, the MB has pro-
moted its public profile and emerged as
Egypt’s largest and most organized political
opposition force.?#

In response to being shut out from the
legal political sphere, Islamist parties, such
as the MB, have also resorted to informal
political activism by infiltrating legal politi-
cal parties, apolitical religious establish-
ments, state bureaucracies, and non-state
institutions.?*®  With control over a large
network of mosques,® at least 3,000 Is-
lamic associations, and most of Egypt’s
professional syndicates and student unions,
the MB has amassed an “impressive pres-
ence in society.”?? This political strategy
has enabled the MB to operate as a “pres-
sure group” which furtively pushes Egypt’s
political discourse in a religiously conserva-
tive direction.?! The fact that “all parties
have adopted the Islamic vocabulary and
slogans, and seek to outbid each other in
calling for the implementation of Sharia”
attests to the success the MB has had in
Islamizing Egyptian politics.?®> By legally
forcing the MB out of the formal legal
sphere, the Government has martyred the
MB and unwittingly enabled this radical
political group to garner public sympathy
and unnecessarily gain popularity without
revealing its ultra-conservative political
agenda.

In an effort to reduce the MB’s political
power, the ruling party has not only re-
stricted the MB’s formal political machine
by denying it a party license, but also at-
tacked the MB’s informal political network
by invoking anti-terror law to prosecute
individuals who belong to the Muslim
Brotherhood. For instance, Anti-Terror
Law 97 of 1992, enacted in response to
increasing political violence committed by
Islamic terrorists, contains loosely-worded
prohibitions on “disrupting the social ot-
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der.”  Using its broad discretion to
determine what constitutes terrorism,?>3
the Government has aggressively in-
voked this law to prosecute hundreds
of individuals for merely belonging to
the outlawed MB.?>* Despite its im-
pressive organizational capabilities and
achievements, “the regime’s persistent
and ruthless pursuit of the Brother-
hood indicates that the possibility of
the group being left unhindered to suf-
ficiently organize and present itself as a
realistic alternative to the political status
quo is currently as unfeasible as it is for
the secular, legalized opposition.”’?5
Non-governmental Organizations
Despite being hampered by decades
of “government restrictions, control,
harassment, and even political and legal
campaigns against them,”?¢ Egypt’s
non-governmental organizations
(NGOs) have served as an important
source of political opposition in
Egypt?7 Egypt’s NGOs, which in-
clude between 14,000 and 17,000 le-
gally registered organizations,?® “have
played key oppositional roles using
their relative independence from the
control of the state as a platform for
constructive--but still restricted--debate
and criticism of government political
and economic policy.”?* Despite their
persistent efforts to promote legal re-
form and increased governmental
transparency, Egypt's NGOs fail to
pose a substantial political threat to the
ruling party because of the stifling re-
strictions imposed upon them. Most
damaging to the ability of NGOs to
promote political reform is Law 84 of
2002, which flatly prohibits NGOs
from engaging in “any political activity”
or “unionist activity.” 20 This language
essentially restricts NGOs from engag-
ing in legitimate political opposition
activities and empowers the Ministry of
Social Affairs (MSA), which controls all
licensing, to punish any NGO it per-
ceives as a political threat with dissolu-
tion, heavy fines or prison time. The
law further grants the Ministry of Social
Affairs, rather than courts, the right to
issue administrative decrees dissolving
NGOs deemed to engage in illegal po-
litical activity.?! ~ The Government
further limited political opposition by
denying licenses to NGO’s which have
effectively challenged the state’s politi-
cal prerogatives. For instance, promi-

nent human rights organizations, such as
the Egyptian Organization for Human
Rights (EOHR), have had their licenses
revoked and must operate in a precatious
legal limbo which exposes them to govern-
ment-mandated closure at any time.?62

Intent on curtailing the organizational ca-
pacities of NGOs, the Government has
imposed stiff regulations on the receipt of
foreign funding. For example, Egypt’s hu-
man rights movement, which relies almost
entirely upon foreign funding, is restricted
from receiving foreign capital without the
permission of the MSA.26> The ability of
NGOs to raise funds necessary to support
their political activities is further restricted
by Military Decree 4 of 1992, which im-
poses a minimum sentence of seven years’
imprisonment to persons receiving funding
without permission from the Govern-
ment.2%* This law has been used to prose-
cute prominent human rights activists such
as Saad Ibrahim and Hafez Abu Sa'ada.?%
By limiting their ability to raise funds and
engage in political activities, Egypt’s laws
governing civil society undermine the ability
of NGOs to challenge the regime effec-
tively.

Professional Syndicates

Professional syndicates have traditionally
functioned as an independent voice of dis-
sent in Egyptian politics. The syndicates
have utilized their substantial finances and
relative institutional autonomy to challenge
state domination.?® Given the ineffective-
ness of Egypt’s political parties, many oppo-
sition forces have utilized professional asso-
ciations as an alternative avenue for political
participation.’ In the early 1990’s, mem-
bers of the banned Muslim Brotherhood
began increasing their presence in the lead-
ership of professional syndicates. Through
these positions, members of the MB aggres-
sively challenged the ruling party’s political
policies. For instance, at a 1991 conference
organized by the Engineer’s Syndicate,
members of the MB condemned the Gov-
ernment’s emergency law and restrictions
on civil liberties.?%8

By 1992 the MB gained landslide electoral
victories in the leadership positions of
Egypt’s five most prestigious and wealthy
syndicates, namely those of the engineers,
doctors, lawyers, pharmacists, and scien-
tists.2®  With control over the syndicates,
the MB gained access to enormous financial
resources?”’ which it used to engender pub-
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lic goodwill and mobilize an increasingly
large political base.””!  Some of its alleged
tactics included using syndicate funds to
reward political supporters, providing social
service projects to MB sympathizers, and
organizing religious conferences.?

The increasing political power of the
Islamist-controlled syndicates posed a con-
siderable political threat to the regime,?’
which prompted adoption of legislation
reasserting its control of syndicate activities.
Law 100 of 1993 prevents professional
syndicates from accumulating political
power by fundraising or engaging in activi-
ties that are not prescribed in the syndi-
cate’s mandate. This law also strips syndi-
cates of their ability to organize and struc-
ture their elections. Under Law 100, the
state selects candidate lists and imposes
stringent quorum requirements for syndi-
cate leadership elections. If 50 percent of a
syndicate’s registered members fail to vote
in the first round of elections and 33 per-
cent fail to vote in the second round of
elections, Law 100 authorizes the state to
appoint syndicate board members through
a panel of government-appointed judges.
Given the number of members in syndi-
cates and their typical 8-12 percent turnout
rates, syndicate elections almost never meet
the high quorum requirements.”’* As a
result, the Government is guaranteed com-
plete dominion over the leadership posi-
tions of the syndicates.

Law 100 must be understood as a legal
strategy to prevent a potent opposition
political force from emerging in Egyptian
politics, rather than merely an ideological
attack on Islamist political activity.?”> The
exceedingly high voter requirements im-
posed on syndicate elections are not re-
quired for any other Egyptian election, in-
cluding parliamentary, presidential or local
elections. Since the enactment of Law 100
at least 12 syndicates, including the Law-
yers’ and Engineer’s Syndicates, have been
placed under government custodianship.?’6
Government restrictions imposed by Law
100 have usurped the autonomy of syndi-
cates and virtually eliminated this form of
political opposition.

Judges Club

The judiciary has not only promoted po-
litical liberalization in Egypt through its
court decisions, but it has also attempted to
do so through informal organizational ac-
tivism. The Judges Club, a self-organized
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and elected social organization which
consists of nearly 8,000 judges, has
emerged as an “unofficial professional
association” which provides a forum
for judges to advocate greater institu-
tional independence and stronger rule
of law.?’”7 As the only independent and
elected body representing Egypt’s judi-
ciary,’® this organization has func-
tioned as an additional source of politi-
cal opposition in Egypt that has re-
sisted the executive’s attempts to ex-
ploit its credibility.?” It has done so by
calling for the elimination of all excep-
tional emergency courts,®®® and de-
manding increased transpatency in elec-
tions.?8!  The Judges Club publicly
threatened to refuse to monitor the
2005 elections unless the Government
granted it greater independent power
over the election supervision process.?8?
Its demands included the authority to
control the perimeter of the polling
stations and to supervise all phases of
the election process, including the
preparation of voter lists and control of
ballot boxes.?#> The Judges Club has
also criticized the independence of the
SJC and repeatedly demanded that SJC
members be selected by elections
within the judiciary.?8*

Despite its long history of operating
in the Egyptian political sphere, the
Judges Club lacks any formal legal
status. Although the club has vigor-
ously lobbied the People’s Assembly to
legalize its organization statutorily, the
new law on the judiciary failed to ac-
commodate this tequest. As a result,
the Judges Club remains in legal limbo.
The Government refuses to legalize the
Judges Club as a representative of the
judiciary and the Judges Club, which
views itself as a representative of state
authority, refuses to apply for registra-
tion as an NGO. Because of its pre-
carious legal status, the Judges Club
remains vulnerable to future govern-
mental regulation of its activities.?8

Religious Organizations

With an estimated 150,000 mosques
in Egypt, religious institutions serve as
a potentially significant source of po-
litical opposition in Egypt.2% In the
mid 1990’s nearly half of Egypt’s
mosques were unlicensed and outside
direct control of government-run reli-

gious institutions. This independence en-
abled mosques to mobilize significant po-
litical opposition to the regime.?$” In an
effort to curb this independent political
voice, the Government, using the pretext
of combating terrorism, issued an execu-
tive order in 1992 nationalizing tens of
thousands of private mosques?®® As a
result of this decree, all mosques must be
licensed and all imams who coordinate
prayer sessions must be appointed and
paid by the state. Although the Minister of
Awqaf has gained control of 82,000
mosques and annexes approximately 6,000
additional unregistered mosques every year,
some mosques continue to operate inde-
pendently from the state.?8

The Government has manipulated its
control over Egypt’s religious institutions
to retaliate against its opponents and curtail
their influence. By relying on Law 103 of
1961, which empowers the Government to
appoint the heads of Egypt’s three main
Islamic institutions and control their fund-
ing, the Government has maintained firm
control over Egypt’s most prominent reli-
gious establishments.?® Al Azhar, Dar el
Ifta, and the Ministry of Religious En-
dowments maintain exclusive control over
Egypt’s religious sphere including manag-
ing Islamic education, research, dissemina-
tion, and the issuing of fatwas.®! Of these
three institutions, Al-Azhar, head of one of
the largest bastion of Sunni Islam, is a very
influential religious institution in Egypt and
the Middle East.?%2

President Mubarak has used his legal
powers to appoint pro-government reli-
gious scholar Sheikh Mohammed Sayed Al
Tantawi to serve as Grand Sheikh of Al-
Azhar??  Soon after his appointment in
1996, Sheikh Tantawi dismissed voices of
opposition within Al-Azhar and enforced
the Government’s decision to take control
of the mosques and license every imam.?%*
Many prominent religious figures who
sympathized with the MB were replaced
with government loyalists.?’> Although Al-
Azhar has crossed the Government on
secondary issues such as religious censor-
ship, population control and female genital
mutilation,?”® the government-appointed
religious leadership has generally supported
the regime. For instance, in the 2006
presidential election, Sheikh Tantawi pub-
licly endorsed President Mubarak’s re-
election bid.?7

Fearful that legal control over appoint-
ments, licensing and financing were insuf-
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ficient to quell dissent from the religious
sphere, the Egyptian Government has also
attempted to restrict the content of ser-
mons. In 1998, the Government signed a
protocol which imposed authority over the
issuing of fatwas. This law forbids imams
from challenging the fatwas issued by the
government-appointed Sheikh of Al-
Azhar?® By consolidating Al-Azhar’s
power to issue fatwas, the executive can
control religious discourse and obtain un-
challenged religious approval for its poli-
cies through religious declarations on a
point of Islamic Law known as fatwas.?%
For instance, Sheikh Tantawi issued a
fatwa declaring that an important govern-
ment-sponsored economic program fea-
turing interest-paying bonds conformed
with Islam.>  Although rogue preachers
at all levels of Egypt’s religious hierarchy
continue to issue conflicting fatwas ille-
gally, the Government’s legal efforts to
regulate religious expression demonstrate
the lengths to which the Government will
go to impose legal restrictions to punish
political dissenters.3*! These government
regulations have virtually transformed Al-
Azhar from an institution with a high de-
gree of autonomy and potential for politi-
cal opposition to one dominated by the
central government.30

The Government’s legal manipulation
of the religious sphere has not only ham-
pered the political efforts Muslim Broth-
erhood, but has also empowered Egypt’s
state-sponsored religious establishment to
the detriment of Egypt’s secular opposi-
tion. In return for supporting the political
prerogatives of the Government, Al-Azhar
and other participants in Egypt’s increas-
ingly conservative religious establishment
have gained significant autonomy to pro-
mote their conservative religious agen-
das?3  Even though Al-Azhar refrains
from challenging Government political
policies, it has vigorously promoted con-
servative Islamic values. Through a sus-
tained decade-long propaganda campaign,
Al-Azhar has attacked secular ideas and
spurred a religiously conservative cultural
backlash throughout Egyptian society.
Because of its divine inspiration, Al-Azhar
has emerged as a hegemonic religious
force that controls the social order and is
virtually immune to criticism. ‘This, in
turn, has further contributed to the ero-
sion of political and religious discourse in
Egyptian politics.30*
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Restrictions on Freedom of Ex-
pression

As a party to the ICCPR, the Egyp-
tian Government is bound to respect
and guarantee the “freedom to seck,
receive and impart information and
ideas of all kinds, regardless of fron-
tiers, either orally, in writing or in
print, in the form of art, or through
any other media.”®>  International
legal jurisprudence and common law
legal traditions prevent governments
from restricting these rights except in
narrow sets of circumstances which
threaten national security, public or-
der, public health and morals.3%
Egypt’s Constitution attempts to en-
force these international standards by
guaranteeing the “freedom of opin-
ion”7 and the “liberty of the
press.”3®  These constitutional guar-
antees, however, are accompanied by
oppressive language which permits
legislative restrictions on the freedom
of expression. Por instance, Article 48
permits “limited censorship” during a
“state of emergency.” This permissive
language has enabled the regime to
pass legislation, such as strict libel and
censorship laws, which undermines
the legal protections afforded by the
ICCPR. 3 The Government has fur-
ther used its ownership over the me-
dia to control political discourse and
retaliate against those who criticize the
regime. As a result of these stringent
legal restrictions, Egypt ranks 127 out
of 167 countries on the Worldwide
Press Freedom Index issued by Re-
porters without Borders.>1

Government Owned Media

Because of the existing legal regime,
few of Egypt’s many newspapers ate
independent.?'! The NDP-dominated
Shura Council, through its Supreme
Press Council, retains the power to
regulate licenses for newspapers,
newsprint, prices, advertising, and
licenses for journalists to work for
foreign media outlets. Furthermore,
the Shura Council owns a majority
stock in and appoints the editors of
Egypt’s most prominent newspa-
pers.312 Given that its editors are ap-
pointed by members of the NDP, and
are often replaced for criticizing the

regime, these government-controlled pub-
lications tend to support the regime.’!® In
the 2005 presidential and parliamentary
elections, state newspapers overwhelmingly
supported NDP candidates and con-
demned the MB.31* The Government also
maintains other incidental powers which
enable it to control the content and agenda
of Egypt’s private media.’’> For instance,
in an effort to prevent the MB from using
other legal political parties’ licenses to pub-
lish newspapers, the Government recently
passed legislation restricting the number of
licenses allotted to each political party.316
In addition, the Government’s virtual mo-
nopoly over Egypt’s print shops enables it
to deter opposition voices in the private
media®’ and limit the output of publica-
tions from political opponents of the re-
gime. These restrictions have forced op-
position newspapers to publish weekly,
rather than daily, newspapers, hence limit-
ing their circulations.>®  The Govern-
ment’s ownership of prominent newspa-
pers, as well its virtual monopoly over
printing shops and Egypt’s entire audiovis-
ual media’!? grant the ruling party unri-
valed power to restrict Egypt’s political
discourse and deface opponents of the
regime. 320

Libel Laws

Egyptian law deters the free expression
of ideas by imposing stiff criminal punish-
ments, including imprisonment, for those
convicted of libel.?2!  Although legislation
passed in July 2006 abolished prison sen-
tences for journalists from four Articles of
the Penal Code, the law failed to improve
Egypt’s harsh libel laws substantively. For
instance, the new press law failed to repeal
a slew of vaguely-worded libel laws which
impose criminal punishment, including
imprisonment, of journalists who challenge
the ruling party. According to Negad El-
Boraai, Secretary-General of the Society to
Promote Democracy, a local NGO, “there
are still some 19 articles in the penal code
that makes journalists liable to terms in
prison for publishing materials that
‘threaten the stability’ of the country or
‘stir up chaos,” among other offenses.” 322
Journalists continue to face sentences up to
five years for “vilify[ing]...the king or
president of a foreign country””3?3 and sen-
tences up to 15 years if convicted of pub-
lishing news or opinion columns that
“weaken the nation in a time of war.”324
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More disturbing are the five year prison
sentences available under Egypt’s Article
98b of the Penal Code for “anyone in
Egypt who advocates in any way, the
changing of basic principles of the consti-
tution.”3?> This law essentially criminalizes
the single most political opposition activity
in Egypt — the battle to reform the heavy-
handed constitutional powers invested in
Egypt’s President. Additionally, Article
179 quells public criticism of the ruling
party by punishing “whoever affronts the
President of the Republic.”32¢ Given the
vagueness of these libel laws, the Gov-
ernment reserves the right to criminally
sanction virtually all legitimate journalistic
activity.’?” This in turn curtails press free-
dom, encourages self-censorship and re-
stricts the free exchange of political ideas
needed to sustain democracy.

Even the amendments made to the Pe-
nal Code fail to keep journalists out of jail.
Although the regime did eliminate prison
sentences from four Articles of the Penal
Code, it also increased the fines available
under these libel laws. Because of the
meager salaries of Egyptian journalists and
because the criminal code imposes prison
time for those unable to pay court-ordered
fines, these inflated fines subject indigent
journalists to prison sentences for acts of
libel.328 By maintaining broad definitions
of libel punishable by prison sentences and
steep fines, Egypt’s libel laws continue to
deter journalists from publicly criticizing
the ruling party.

Government Censorship of Written
Publications

Literature in Egypt is subject to four lev-
els of censorship: the Ministry of Informa-
tion censors imported books and periodi-
cals; the Ministry of Interior invokes the
emergency law to confiscate political publi-
cations unfavorable to the regime; the Min-
istry of Culture has the power to censor
theatrical performances and plays; and Al-
Azhar censors publications dealing with
religion.’?’ Exploiting the “emergency law”
exception to the constitutional freedom of
the press, the Ministry of Interior has de-
rived power to “[censor| letters, newspa-
pers, pamphlets, publications, edited mate-
rials including all propaganda an advertising
materials before their diffusion.” The Min-
istry of Interior also retains the power to
confiscate materials and shut down printing
locations without a court order.33
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Law 20 of 1936 authorizes the Minis-
try of Information to censor all im-
ported books and periodicals.®*'  Any
foreign literature or domestically-
created reprints may be banned prior to
distribution, if deemed necessary “to
maintain the public order.”  The
vagueness of this law enables the Min-
istry of Information to block the distri-
bution of nearly any publication dis-
cussing politics or religion. These laws
have been invoked to ban numerous
books from being imported to the
American University in Cairo.>*? Ban-
ning books before they are imported is
an act of prior censorship prohibited
under international law.?3> The broad
censorship laws imposed by Egypt’s
statutory laws violate the ICCPR and
enable the ruling party to censor virtu-
ally any publication critical of its poli-
cies.

Religious Censorship

Religious censorship poses a signifi-
cant obstacle to democratic reform in
Egypt. Over the past two decades reli-
gious censorship, most of which targets
contentious intellectual works, has in-
creased dramatically. This is directly
attributable to the increasing legal au-
thority allocated to Al-Azhar. Egypt’s
religious establishment first gained cen-
sorship powers from Law 102 of 1985.
This law initially permitted the Islamic
Research Council (IRC), a part of Al-
Azhat, to recommend the banning or
censorship of publications of the
Quran to governmental authorities.
The IRC’s role soon expanded to in-
clude censoring plays, written publica-
tions and television productions that it
deemed to be blasphemous.?* In Feb-
ruary 1994, an administrative court,
known as the Council of State, issued
ruling 58/163 which legitimized Al-
Azhar’s legal role in censoring audio
and audiovisual productions to deter-
mine their conformity with the princi-
ples of Islamic Sharia. This legal ruling
stipulated that Al-Azhar’s censorship
recommendations are legally binding on
the Ministry of Culture.?®> Although
the ruling limited the application to
Islamic issues, it also made clear that it
was up to Al-Azhar to define such lim-
its.33 From this legal ruling, Al-Azhar’s
censorial role has experienced alarming

growth and has exercised increasing control
over public discourse. For instance, in June
2003, the Ministry of Justice authorized Al-
Azhar to confiscate publications, tapes,
speeches, and artistic materials deemed in-
consistent with Islamic law. From this
powet, religious "inspectors" have obtained
quasi-legal authority to scour Egypt’s book-
stores and cultural centers and ban any pub-
lication they find objectionable without
seeking a court order.* The EOHR has
criticized this legal development as violating
“the freedom of speech, belief and expres-
sion, all guaranteed in the Egyptian Consti-
tution.”338

Because of the inseparability of political
and religious issues, the legalization of reli-
glous censorship derivatively empowers Al-
Azhar to censor political matters. The inex-
act censorship standard used by Al-Azhar in
deciding whether a particular item violates
Sharia law lends itself to manipulation that
could be used against political activists.
Most vulnerable to this political censorship
are those who advocate for a secular gov-
ernment. Al-Azhar, in an attempt to defend
its accumulation of power, could conceiva-
bly construe the concept of separation of
religion and state as offending Islam and
restrict the propagation of secular ideas.?®
In any event, the legal reforms necessary to
liberalize Egypt’s political system will strug-
gle to materialize in a political environment
controlled by religious discourse rather than
by policy discussions.?*0

Academic Censorship

Chief Justice Brennan once poetically
stated, “[a]cademic Freedom ... is of tran-
scendent value to all of us and not merely to
the teachers concerned.”?! Given the large
number of highly educated and politically
aware individuals who attend universities,
academic communities occupy a prominent
position in society from which they can
critique state policies and demand govern-
mental accountability. In Egypt’s educa-
tional system, however, the state has ham-
pered the academic community’s ability to
perform such functions by restricting stu-
dents’ right to free speech and assembly.?*2
The international community, through the
International Covenant on Economic, So-
cial, and Cultural Rights of 1966 ICESCR),
has sought to protect against such infringe-
ments on academic freedom by recognizing
an international right to education. Al-
though the plain language of the interna-
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tional right to education does not explicitly
mention “academic freedom,” the right to
education would be meaningless without
academic freedom. The United Nations
Committee on Economic, Social, and Cul-
tural Rights (CESCR), has endorsed this
interpretation by declaring that the
ICESCR’s “right to education can only be
enjoyed if accompanied by the academic
freedom of staff and students.”? As a
state party to the ICESCR, Egypt is bound
by international law to respect the rights
enshrined in this legal instrument. Addi-
tionally, Egypt’s own Constitution also pro-
tects these internationally recognized legal
protections. For instance, Article 18 guar-
antees “the independence of universities
and scientific research centres” and Article
47 guarantees that “[e]very individual has
the right to express his opinion and to pub-
licize it verbally or in writing...or by other
means within the limits of the law. Article
49 specifically guarantees “the freedom of
scientific research and literary, attistic and
cultural invention and provide the necessary
means for its realisation.” Despite these
international and domestic legal protec-
tions, the Egyptian Government has failed
to uphold academic freedom.?#*

Universities have traditionally served as a
potent source of political resistance in
Egypt. Throughout modern Egyptian po-
litical history, academic institutions have
fueled dissent through their faculties and
student-run demonstrations. Like all other
sources of political opposition in Egypt,
universities are also subject to restrictive
and arbitrary laws contrary to the spirit of
the Constitution and international legal
obligations, which are designed to thwart
political dissent. The Government controls
the national university system and appoints
the president of each public university to
oversee the “scientific, educational, admin-
istrative and financial affairs” of the public
institutions which form the backbone of
Egypt’s higher education.® As part of a
campaign to remove members of the MB
from the governing councils of universities
and prevent them from utilizing university
resources to publicly promote their political
ideology, the Government passed Law 142
of 1994, known as the Egyptian Universi-
ties Act. This legislation reversed the 22
year policy of permitting each faculty to
elect its deans independently. In its place,
the 1994 law authorized government-
appointed university presidents to appoint
faculty deans loyal to the regime. This ef-
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fectively reduced the MB’s influence on
campuses across the country and
brought the governing councils under
the control of the executive branch. As
a result, the once-autonomous univer-
sity councils have been transformed
into entities loyal to the central gov-
ernment which have little incentive to
challenge governmental policies.34

These government-appointed deans
frequently use their far-ranging powers
to manipulate internal university mat-
ters for political ends. For instance,
state-appointed deans regulate research
trips and guest speakers; monitor class-
room discussions; cut off exchanges on
controversial subjects; deny politically
active professors contact with students;
and block political opponents from
running for student government
groups. The deans also closely scruti-
nize student clubs and other forms of
association on campus, and stifle ex-
pression that depicts the NDP in an
unfavorable light.3*” Relying on vague
legal language requiring nominees for
student government to “enjoy good
and straight conduct and good reputa-
tion,”3*8 government-appointed univer-
sity administrators have disqualified
Islamic candidates, and other students
who criticize the ruling party, from
running in student government elec-
tions.’ This ensures that those who
rise to prominence in student govern-
ment and clubs are loyal to the Gov-
ernment.?  The University Law of
1979 also combats political opposition
at universities by prohibiting students
from forming political and religious
clubs.®  The state’s heavy-handed
regulation of university life offends the
constitutional and international legal
guarantees to which Egypt is bound
and creates a repressive learning envi-
ronment which deters students from
freely exchanging ideas or participating
in university affairs.3>?

Public Protests

Egypt’s Constitution guarantees the
“right to peaceable and unarmed pri-
vate assembly, without the need for
private notice”3 and the “the right to
form societies.”?* However, like most
rights articulated in Egypt’s Constitu-
tion these rights ate both subject to
legislative restrictions. The ICCPR, to

which Egypt is a party, also recognizes “the
right of peaceful assembly.”>  Despite
these guarantees, the Egyptian Government
has trampled this constitutionally and inter-
nationally protected right to assembly
through three oppressive pieces of legisla-
tion: Law 10 of 1914, Law 14 of 1923, and
Emergency Law 162 of 1958.3% Law 10 of
1914 criminalizes gatherings of five or more
people that may endanger public peace,’
while Law 14 of 1923 requires all citizens,
including legal political parties, to obtain
approval from the Ministry of Interior prior
to staging public meetings, rallies, and pro-
tests. The Government has used these
powers to deny permission, relocate public
rallies in inaccessible areas, and harass those
who attempt to publicly assemble for pur-
poses of critiquing the ruling party.® Fi-
nally, as previously discussed, Egypt’s emer-
gency laws grant the Government broad
power to restrict the right of assembly, in-
cluding the rights of political opposition
parties, for virtually any reason.

Despite this minefield of legal restrictions,
political forces have mobilized unprece-
dented public protests in the last two years.
Responsible for this resurgence in political
activism is a diffuse group of young activ-
ists, largely dissociated with party politics,
known as “Kifaya” or “Enough.”  This
eclectic and well-organized group of dem-
onstrators has organized numerous mass
demonstrations demanding political reform
in Egypt, without regard for government-
imposed permit requitements, and has
bluntly criticized President Mubarak.’»
Although hailed as a signal of Egypt’s
commitment to legal reform and democ-
racy, these protests fail to reflect any sub-
stantive change in Egypt’s legal system.
Like all political opposition activities in
Egypt, these hamlets of opposition are de-
pendant upon the acquiescence of the ruling
party. The regime, at any time, may invoke
its authority under the extant legal regime to
quash public demonstrations.

Conclusion

This paper demonstrates how far Egypt’s
legal system remains from accomplishing a
peaceful transfer through democratic elec-
tions. In recent years Egypt has enacted
numerous legislative changes, including a
constitutional amendment, cloaked in the
guise of legal reform. Yet these so-called
reforms have demonstrated nothing less
than the ruling party’s unwavering commit-
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ment to perpetuating authoritarian rule. At
first glance one may attribute the weakness
of Egypt’s legal political opposition to or-
ganizational deficiencies; however, a closer
examination reveals a gauntlet of suffocat-
ing legal barriers which bar opposition
forces at all levels of society from uniting to
mount an organized challenge to the ruling
party. Primarily responsible for perpetuat-
ing Egypt’s one-party system is the Consti-
tution’s failure to create strong institutional
checks and balances.  With seemingly
unlimited constitutionally-granted emer-
gency powers, the executive remains “un-
challenged at the apex of the governance
structure.”30  As demonstrated throughout
this paper, the executive has used its mo-
nopoly on power to undermine the inde-
pendence of the judiciary and curb virtually
every source of political opposition in
Egypt. Even though political opposition in
Egypt exists in countless forms, these ac-
tors are only permitted to participate to the
extent permitted by the executive. Given
the inequities inherent in the current legal
system and the entrenched power clusters it
has created, substantive legal reform in
Egypt cannot be accomplished through the
courts or outside of the NDP party struc-
ture. Only one institution, the President of
the Republic, can accomplish the compre-
hensive constitutional and statutory reforms
necessary to liberalize Egypt’s political envi-
ronment.*! If the recently passed Amend-
ment 76 proved anything, it demonstrated
that President Mubarak unilaterally controls
the levers of power needed to overhaul
Egypt’s Constitution. Whether Mubarak
will use this power to promote the institu-
tional separation of powers, abrogate the
emergency law, and restore the rule of law
needed to protect the development of
Egypt’s political opposition, remains highly
improbable, but perhaps the only prospect
for substantive democratic reform in Egypt.
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